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RULES OF PRACTICE APPLICABLE TO
RATE PROCEEDINGS

SOURCE: Sections 202.1 through 202.7 appear
at 53 FR 51236, Dec. 21, 1988, unless otherwise
noted.

§202.1 Applicability of other rules.

The Rules of Practice Governing For-
mal Adjudicatory Proceedings Insti-
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tuted by the Secretary Under Various
Statutes, 7 CFR part 1, subpart H, are
applicable to all rate proceedings under
Sections 304, 305, 306, 307 and 310 of the
Packers and Stockyards Act, 1921, as
amended, 7 U.S.C. 205, 206, 207, 208 and
211, except insofar as those Rules are in
conflict with any provision herein.

§202.2 Definitions.

As used in these rules:

(a) Rate proceeding means a pro-
ceeding involving the determination
and prescription of any rate or charge
made or proposed to be made for any
stockyard service furnished at a stock-
yard by a stockyard owner or market
agency, or a proceeding involving any
rule, regulation or practice affecting
any such rate or charge; and

(b) Administrator means the Adminis-
trator of the Grain Inspection, Packers
and Stockyards Administration (Pack-
ers and Stockyards Programs)
(GIPSA), or any officer or employee of
GIPSA to whom authority has here-
tofore been delegated, or to whom au-
thority may hereafter be delegated, to
act for the Administrator.

§202.3

(a) Informal complaint. Any interested
person desiring to complain of the law-
fulness of any rate or charge made or
proposed to be made for any stockyard
service furnished at a stockyard by a
stockyard owner or market agency, or
rule, regulation or practice affecting
any such rate or charge, may file an in-
formal complaint with the Adminis-
trator.

(b) Investigation. If there appears to
be any reasonable ground for doing so,
the Administrator will investigate the
matter complained of. If the Adminis-
trator reasonably believes that there
are not sufficient facts to form the
basis for further proceeding, the mat-
ter may be dropped. If it is dropped, the
person filing the informal complaint
will be informed.

(c) Status of person filing. A person fil-
ing an informal complaint will be a
party to a rate proceeding if the Ad-
ministrator files such person’s infor-
mal complaint as a formal complaint,
or if the Judge permits such person to
intervene upon written application.

Institution of proceedings.
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(d) Formal complaint. A rate pro-
ceeding may be instituted only upon
filing of a formal complaint by the Ad-
ministrator. A formal complaint may
be filed on the initiative of the Admin-
istrator, or on the basis of an informal
complaint, or by filing the informal
complaint as a formal complaint. A
formal complaint filed by the Adminis-
trator, or a summary thereof, will be
published in the FEDERAL REGISTER, to-
gether with notice of the time by
which, and the place where, any inter-
ested person may file a written request
to be heard.

§202.4 Answer and reply.

Respondent is not required to file an
answer. If an answer is filed, complain-
ant is not required to file a reply.

§202.5 Hearing.

The hearing will be oral unless all
parties waive oral hearing. It will be
written if not oral. Notice of the date,
time and place of oral hearing, or of
the date and place for filing of written
submissions in a written hearing, will
be served on the Administrator and the
respondent, and on such other persons
as have requested in writing to be
heard.

§202.6 Taking no position on the mer-
its.

The proceeding may be instituted by
filing of the informal complaint as a
formal complaint, and the Adminis-
trator may take no position on the
merits of the case.

§202.7 Modification or vacation of

final order.

(a) Informal petition. Any interested
person may file an informal petition to
modify or vacate a final order at any
time. Any such petition must be filed
with the Administrator, be based on
matters arising after the issuance of
the final order, and set forth such mat-
ters, and the reasons or conditions re-
lied on, with such particularity as is
practicable. Any such informal petition
will be handled as otherwise provided
for an informal complaint.

(b) Formal motion. A final order may
be modified or vacated at any time
only upon filing of a formal motion by
the Administrator. Such a motion may
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be filed on the initiative of the Admin-
istrator, on the basis of an informal pe-
tition, or by filing of an informal peti-
tion as a formal motion.

(c) Publication. If the modification or
vacation sought would involve an in-
crease of a rate or charge lawfully pre-
scribed by the Secretary, or involve a
rate or charge in addition to what is
specified in the final order, or involve a
regulation or practice so affecting such
a rate or charge, the formal motion, or
a summary thereof, will be published in
the FEDERAL REGISTER, together with
notice of the place, and the time by
which, any interested person may file a
written request to be heard.

(d) Proceedings. Proceedings upon
such a formal motion will be as other-
wise provided for a formal complaint.

RULES OF PRACTICE APPLICABLE TO
REPARATION PROCEEDINGS

§202.101 Rule 1: Meaning of words.

In these rules, words in the singular
form shall be deemed to import the
plural, and vice versa, as the case may
demand.

§202.102 Rule 2: Definitions.

Terms defined in the Act shall mean
the same in these rules as in the Act.
In addition, and except as may be pro-
vided otherwise in these rules:

Act means the Packers and Stock-
yards Act, 1921, and legislation supple-
mentary thereto and amendatory
thereof, 7 U.S.C. 181 et seq.;

Agency means those divisions and of-
fices of the Grain Inspection, Packers
and Stockyards Administration (Pack-
ers and Stockyards Programs) of the
Department which are charged with ad-
ministration of the Act;

Agency Head means the Adminis-
trator, Grain Inspection, Packers and
Stockyards Administration (Packers
and Stockyards Programs) of the De-
partment, or any officer or employee of
the Agency to whom authority is law-
fully delegated to act for the Adminis-
trator;

Complainant means the party who
files a complaint and claims repara-
tion, or on whose behalf a complaint is
filed and reparation is claimed, in a
reparation proceeding;
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Department means the United States
Department of Agriculture;

Docketing of a reparation proceeding
means transmittal of papers to the
Hearing Clerk and assignment of a
docket number as provided in Rule 8,
§202.108, of these rules;

Hearing means that part of a repara-
tion proceeding which involves the sub-
mission of evidence for the record and
means either an oral or a written hear-
ing;

Hearing Clerk means the Hearing
Clerk of the Department (see 7 CFR
2.25(a)(3));

Judicial Officer means the official of
the Department delegated authority by
the Secretary, pursuant to the Act of
April 4, 1940 (7 U.S.C. 450c-4509) and Re-
organization Plan No. 2 of 1953, to per-
form the function involved (see 7 CFR
2.35);

Mail means to deposit an item in the
United States mail with postage af-
fixed and addressed as necessary to
cause it to be delivered to the address
shown by ordinary mail, or by certified
or registered mail if specified.

Presiding Officer means any attorney
who is employed in the Office of the
General Counsel of the Department and
is assigned so to act in a reparation
proceeding;

Re-mail means to mail by ordinary
mail to an address an item that has
been returned after being sent to the
same address by certified or registered
mail.

Reparation proceeding or Proceeding
means a proceeding under the Act be-
fore the Secretary, in which an order
for the payment of money is claimed
and in which the Secretary is not a
party of record;

Report means the report to the Judi-
cial Officer of the presiding officer’s
recommended findings of fact and con-
clusions with respect to all material
issues of fact, law or discretion, as well
as the reasons or basis therefor, and
order, in a reparation proceeding.

Respondent means the party against
whom a complaint is filed and repara-
tion is claimed, in a reparation pro-
ceeding;

Secretary means the Secretary of Ag-
riculture of the United States, or any
officer or employee of the Department
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to whom authority is lawfully dele-
gated to act for the Secretary;

[43 FR 30510, July 14, 1978, as amended at 46
FR 60414, Dec. 10, 1981; 55 FR 41183, Oct. 10,
1990; 60 FR 8465, Feb. 14, 1995]

§202.103 Rule 3: Beginning a repara-
tion proceeding.

(a) Filing. A reparation proceeding is
begun by filing a complaint. Any inter-
ested person (including any agency of a
state or territory having jurisdiction
over persons subject to the Act in such
state or territory) desiring to complain
of anything done or omitted to be done
by any stockyard owner, market agen-
cy, or dealer in violation of sections
304, 305, 306, or 307, or of an order of the
Secretary made under title Ill, of the
Act, may file a complaint to begin a
reparation proceeding.

(b) Form. The complaint must be in
writing, state the facts of the matter
complained of, identify each person
complained against (respondent), and
identify each person who complains
against such respondent and claims
reparation from such respondent. It
may be on a printed form supplied by
the Agency, or may be a formal docu-
ment, or may be a letter, mailgram, or
telegram. It may be typewritten or
handwritten. If it is not on a printed
form supplied by the Agency, the Agen-
cy Head may, prior to docketing of the
proceeding, recommend to the com-
plainant that an amended complaint be
filed on such a printed form.

(c) Contents and attachments. So far as
practicable, the complaint should in-
clude the following items as applicable:

(1) Date and place where the alleged
violation occurred,

(2) Quantity and quality of the live-
stock involved;

(3) Whether a sale is involved and, if
so, the date, sale price, and amount ac-
tually paid and received;

(4) Whether a consignment is in-
volved and, if so the date, reported pro-
ceeds, gross, net;

(5) Amount of reparation claimed,
and method of computation;

(6) Name and address of each partner
or member, if a partnership or joint
venture is involved;
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(7) Name and address of each person
involved, including any agent rep-
resenting the complainant or the re-
spondent in the transaction involved;

(8) Other material facts, including
terms of contract; and

(9) True copies of all available papers
relating to the transaction complained
about, including shipping documents,
letters, telegrams, invoices, manifests,
accounts of sales, and special contracts
or agreements, and checks and drafts.
If it appears that any such item has
been omitted from the complaint, the
Agency Head may, prior to docketing
of the proceeding, recommend to the
complainant that such item be supplied
by written amendment to the com-
plaint.

(d) Where to file. The complaint
should be transmitted or delivered to
any area office of the Agency, or to the
headquarters of the Agency in Wash-
ington, DC, or delivered to any full
time employee of the Agency.

(e) Time for filing. The complaint
must be received by the Department
within 90 days after accrual of the
cause of action alleged in it. If a com-
plaint is transmitted or delivered to an
office of the Department, it shall be
deemed to be received by the Depart-
ment when it reaches such office. If a
complaint is delivered to a full time
employee of the Agency, it shall be
deemed to be received by the Depart-
ment when it is received by such em-
ployee.

(f) Amendment. The complaint may be
amended at any time prior to the close
of an oral hearing or the filing of the
last evidence in a written hearing, ex-
cept that:

(1) An amendment cannot add a re-
spondent if it is filed more than 90 days
after accrual of the cause of action
against such respondent;

(2) An amendment cannot state a new
and different cause of action if it is
filed more than 90 days after accrual of
such new and different cause of action;
and

(3) After the first amendment, or
after the filing of an answer by the re-
spondent, an amendment may not be
filed without the written consent of
the respondent, or leave of the pre-
siding officer, or, prior to docketing of
the proceeding, leave of the Agency
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Head. Any such amendment must be
filed in writing and signed by the com-
plainant or the attorney or representa-
tive of the complainant. If any such
amendment is filed before the initial
service of the complaint on the re-
spondent, it shall be served on the re-
spondent only if the complaint is
served as provided in Rule 4(b),
§202.104(b). If any such amendment is
filed after such service, it shall be
served on the respondent in any case.

(9) Withdrawal. At any time, a com-
plainant may withdraw a complaint
filed by or on behalf of the same com-
plainant, thus terminating the repara-
tion proceeding on such complaint un-
less a counterclaim or another com-
plaint is pending therein. If a com-
plainant fails to cooperate with the
Secretary in the disposition of the
matter complained of, such complain-
ant may be presumed to desire to with-
draw the complaint filed by or on be-
half of such complainant, after service
on the parties of written notice of the
facts of such failure and reasonable op-
portunity for such complainant to
state whether such presumption is cor-
rect.

[43 FR 30510, July 14, 1978, as amended at 60
FR 8465, Feb. 14, 1995]

§202.104 Rule 4: Agency action.

(@) Informal disposition. If there ap-
pears to be any reasonable ground for
doing so, the Agency Head shall inves-
tigate the matter complained of. If the
Agency Head reasonably believes that
there are not sufficient facts to form
the basis for further proceeding, the
matter may be dropped, without preju-
dice to subsequent court action on the
same cause of action; if it is dropped,
the person filing the complaint shall be
informed. If the statements in the com-
plaint, and information obtained in the
investigation, seem to warrant such ac-
tion, the Agency Head may make an ef-
fort to obtain the consent of the par-
ties to an amicable or informal adjust-
ment of the matter by communication
with the parties or their attorneys or
representatives. Such communication
may be written or oral or both.

(b) Service of complaint. If the matter
is not disposed of as provided in para-
graph (a), the complaint, together with
any amendment which has been filed,
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shall be served on the respondent with
a notice that an answer is required.

(c) Service of report of investigation. A
report prepared by the Agency, of its
investigation of the matter complained
of, and supplements to such a report,
may be served on the parties and made
a part of the record of the proceeding.
Whether such a report or supplement
shall be prepared, and whether it shall
be served on the parties and made a
part of the record, and its contents,
shall be in the discretion of the Agency
Head. The Judicial Officer shall con-
sider information in such a report or
supplement as part of the evidence in
the proceeding, to the extent that such
information is relevant and material to
the proceeding. Any party may submit
evidence in rebuttal of such informa-
tion as is provided generally in these
rules for the submission of evidence.
Oral testimony, to the extent credible,
shall be given greater weight as evi-
dence than such information.

§202.105 Rule 5: Filing; time for filing;
service.

(a) Filing; number of copies. Prior to
docketing of a proceeding under these
rules, all documents and papers other
than the initial complaint, filed in the
proceeding, shall be filed with the
Agency. After such docketing of a pro-
ceeding, all such documents and papers
shall be filed with the hearing clerk,
Provided, That all such documents and
papers, except a petition for disquali-
fication of a presiding officer, shall be
filed with the presiding officer if the
parties have been served with written
notice to do so. Each such document or
paper shall be filed in quadruplicate
with an extra copy for each party in
excess of two, except as otherwise pro-
vided in these rules. Any document or
paper not filed in the required number
of copies, except an initial complaint,
may be returned to the party filing it.

(b) Effective date of filing. Any docu-
ment or paper other than an initial
complaint, filed in a proceeding under
these rules, shall be deemed to be filed
at the time when it reaches the head-
quarters of the Department in Wash-
ington DC, or, if authorized to be filed
with an officer or employee of the De-
partment at any place outside the Dis-
trict of Columbia, it shall be deemed to
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be filed at the time when it reaches the
office of such officer or employee.

(c) Additional time for filing. The time
for the filing of any document or paper
other than an initial complaint, in a
proceeding under these rules, may upon
request be extended as reasonable, by
the agency head prior to docketing of
the proceeding, or by the presiding offi-
cer, or by the judicial officer; notice of
any extension of time shall be served
on all parties. After docketing of the
proceeding, in all instances in which
time permits, notice of a request for
extension of time shall be given to par-
ties other than the one filing such re-
quest, with opportunity to submit
views concerning the request.

(d) Computation of time. Saturdays,
Sundays, and Federal holidays shall be
included in computing the time al-
lowed for the filing of any document or
paper: Provided, That, when such time
expires on a Saturday, Sunday, or Fed-
eral holiday, such time shall be ex-
tended to include the next following
business day.

(e) Who shall make service. Copies of
all documents or papers required or au-
thorized by the rules in this part to be
filed with the Agency shall be served
on the parties by the Agency, and cop-
ies of all documents or papers required
or authorized by the rules in this part
to be filed with the Hearing Clerk shall
be served on the parties by the Hearing
Clerk, unless any such document or
paper is served by some other employee
of the Department, or by a U.S. mar-
shal or deputy marshal, or as otherwise
provided herein, or as otherwise di-
rected by the presiding officer or Judi-
cial Officer.

(f) Service on party. (1) Any complaint
or other document initially served on a
person to make that person a party re-
spondent in a proceeding, a final order,
or other document specifically ordered
by the presiding officer or Judicial Of-
ficer to be served by certified or reg-
istered mail, shall be deemed to be re-
ceived by any party to a proceeding on
the date of delivery by certified or reg-
istered mail to the last known prin-
cipal place of business of such party,
last known principal place of business
of the attorney or representative of
record of such party, or last known res-
idence of such party if an individual,
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provided that, if any such document or
paper is sent by certified on registered
mail but is returned marked by the
postal service as unclaimed or refused,
it shall be deemed to be received by
such party on the date of remailing by
ordinary mail to the same address.

(2) Any document or paper, other
than one specified in paragraph (f)(1) of
this section or written questions for a
deposition as provided in §202.109(c)(3),
shall be deemed to be received by any
party to a proceeding on the date of
mailing by ordinary mail to the last
known principal place of business of
such party, last known principal place
of business of the attorney or rep-
resentative or record of such party, or
last known residence of such party if
an individual.

(3) Any document or paper served
other than by mail on any party to a
proceeding shall be deemed to be re-
ceived by such party on the date of:

(i) Delivery to any responsible indi-
vidual at, or leaving in a conspicuous
place at, the last known principal place
of business of such party, last known
principal place of business of the attor-
ney or representative of record of such
party, or last known residence of such
party if an individual, or

(ii) Delivery to such party if an indi-
vidual, to an officer or director of such
party if a corporation, or to a member
of such party if a partnership, at any
location.

(g) Service on another. Any subpoena
or other document or paper served on
any person other than a party to a pro-
ceeding shall be deemed to be received
by such person on the date of:

(1) Delivery by certified mail or reg-
istered mail to the last known prin-
cipal place of business of such person,
last known principal place of business
of the attorney or representative of
record of such person, or last known
residence of such person if an indi-
vidual,

(2) Delivery other than by mail to
any responsible individual at, or leav-
ing in a conspicuous place at, any such
location; or

(3) Delivery to such party if an indi-
vidual, to an officer or director of such
party if a partnership, at any location.

(h) Proof of service. Any of the fol-
lowing, in the possession of the Depart-
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ment, showing such service, shall be
deemed to be accurate:

(1) A certified or registered mail re-
ceipt returned by the postal service
with a signature;

(2) An official record of the postal
service;

(3) An entry on a docket record or a
copy placed in a docket file by the
Hearing Clerk of the Department or by
an employee of the Hearing Clerk in
the ordinary course of business;

(4) A certificate of service, which
need not be separate from and may be
incorporated in the document or paper
of which it certifies service, showing
the method, place and date of service
in writing and signed by an individual
with personal knowledge thereof, Pro-
vided that such certificate must be
verified by oath or declaration under
penalty of perjury if the individual cer-
tifying service is not a party to the
proceeding in which such document or
paper is served, an attorney or rep-
resentative of record for such a party,
or an official or employee of the United
States or of a State of political sub-
division thereof.

[43 FR 30510, July 14, 1978, as amended at 55
FR 41183, Oct. 10, 1990; 60 FR 8465, Feb. 14,
1995]

§202.106 Rule 6: Answer.

(a) Filing and service. Within 20 days
after service on a respondent, of a com-
plaint or amendment of a complaint,
such person shall file an answer in
writing, signed by such person or by
the attorney or representative of such
person. If a respondent desires an oral
hearing, a request for it should be in-
cluded with the answer of such person.
If any answer or amended answer is
filed, it shall be served on the com-
plainant.

(b) Required contents. If a respondent
desires to make a defense, the answer
of such person shall contain a precise
statement of the facts which constitute
the grounds of defense, and shall spe-
cifically admit, deny, or explain each
of the allegations of the complaint, ex-
cept that, if the respondent is without
knowledge, such answer shall state
that. If a respondent does not desire to
make a defense, the answer of such per-
son shall contain an admission of all
the allegations of the complaint, or an



§202.107

admission of liability to the complain-
ant in the full amount claimed by the
complainant as reparation, or both. An
answer may be stricken for failure to
comply with these requirements; no-
tice of an order so striking an answer
shall be served on the parties; within 20
days after service on a respondent of
such a notice, such person shall file an
answer which complies with these re-
quirements.

(c) Setoff, counterclaim or cross-claim.
The answer may assert a setoff, coun-
terclaim, or cross-claim, or any com-
bination thereof. No counterclaim or
cross-claim shall be considered unless
it is based on a violation for which the
act authorizes reparation to be ordered
to be paid, and filed within 90 days
after accrual of the cause of action al-
leged therein: Provided, That a counter-
claim not filed within such time limit
may be considered if based on a trans-
action complained of in the complaint.
Any cross-claim asserted against a co-
respondent, based on a violation for
which the act authorizes reparation to
be ordered to be paid, and filed within
90 days after accrual of the cause of ac-
tion alleged therein, shall be served on
such person as a complaint; within 20
days after such service, such person
shall file an answer thereto in compli-
ance with the above requirements for
an answer to a complaint.

(d) Failure to file. If a respondent fails
to file an answer as required above,
such persons shall be deemed to have
admitted all the allegations of the
complaint or cross-claim against such
person, and to have consented to the
issuance of a final order in the pro-
ceeding, based on all evidence in the
record. For this purpose, the evidence
in the record may include information
contained in a report of investigation
made a part of the record pursuant to
rule 4(c), §202.104(c), and evidence re-
ceived in a hearing, oral or written,
held subsequent to the expiration of
the time for filing such answer, but
shall not be limited to such informa-
tion and evidence. Such a respondent
shall not be entitled to service pro-
vided in these rules, of any notice or
document except the final order in the
proceeding.
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§202.107 Rule 7: Reply.

(a) Filing and service. If the answer as-
serts a counterclaim or a setoff, the
complainant may file a reply in writing
within 20 days after service of the an-
swer on such person. If any reply or
amended reply is filed, it shall be
served on the respondent.

(b) Contents. The reply shall be con-
fined strictly to the matters alleged in
the counterclaim or setoff asserted in
the answer. It shall contain a precise
statement of the facts which constitute
the grounds of defense to the counter-
claim or setoff and shall specifically
admit, deny, or explain each of the al-
legations of the answer constituting
such counterclaim or setoff, except
that, if the complainant is without
knowledge, the reply shall state that.

(c) Failure to file. If no reply is filed,
the allegations of the answer shall be
regarded as denied.

[43 FR 30510, July 14, 1978, as amended at 55
FR 41184, Oct. 10, 1990]

§202.108 Rule 8: Docketing of pro-
ceeding.

Promptly following receipt of the an-
swer, or the reply (if the answer asserts
a counterclaim or a setoff), or fol-
lowing the expiration of the period of
time prescribed above for the filing of
the answer or of the reply, the agency
head shall transmit all of the papers
which have been filed in the proceeding
(including the investigation report if
any has been served on the parties) to
the hearing clerk, who shall assign a
docket number to the proceeding.
Thereafter the proceeding shall be re-
ferred to by such number. The hearing
clerk shall promptly transmit all such
papers to the Office of the General
Counsel for assignment of a presiding
officer.

§202.109 Rule 9: Depositions.

(a) Application. Any party may file an
application for an order for the taking
of testimony by deposition, at any
time after docketing of a proceeding
and before the close of an oral hearing
or the filing of such party’s evidence in
a written hearing therein. The applica-
tion shall set forth: (1) The name and
address of the proposed deponent; (2)
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the name and address of the person (re-
ferred to in this section as the ‘‘offi-
cer’’) before whom the proposed exam-
ination is to be made; (3) the reasons
why such deposition should be taken,
which must show that it may be able to
be used as set forth in paragraph (i) of
this section; (4) whether the proposed
examination is to be on interrogatories
or oral; and (5) if oral, a suggested time
and place where the proposed deposi-
tion is to be made and a suggested
manner in which the proposed deposi-
tion is to be conducted (telephone,
audio-visual telecommunication, or by
personal attendance of the individuals
who are expected to participate in the
deposition). The application for an
order for the taking of testimony by
deposition shall be made in writing,
unless it is made orally on the record
at an oral hearing.

(b) Response; service. If any such ap-
plication is made orally on the record
at an oral hearing, each party other
than the applicant, present at such
hearing, may respond to it orally. If
any such application is in writing it
shall be served on each party other
than the applicant, and each such
other party shall have not less than 20
days, from the date of service on such
party of the application, to file a writ-
ten response to it.

(c) Written questions (interrogatories).
(1) If the examination will be oral, par-
ties who will not be present or rep-
resented at it may file written ques-
tions with the officer prior to the time
of the examination.

(2) The presiding officer may direct,
or the parties may agree, that the dep-
osition, if taken, shall be taken by
means of written questions. If the pre-
siding officer finds, upon the protest of
a party to the proceeding, that such
party has a principal place of business
or residence more than 100 miles from
the place of the examination and that
it would constitute an undue hardship
on such party to be present or rep-
resented at an oral examination at
such place, the deposition, if taken,
shall be taken by means of written
questions. In any such case, the pre-
siding officer shall state on the record
at the oral hearing that, or shall serve
the parties with notice that, the depo-
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sition, if taken, shall be taken by
means of written questions.

(3) If the examination is conducted
by means of written questions, copies
of the applicant’s questions must be re-
ceived by the other party to the pro-
ceeding and the officer at least 10 days
prior to the date set for the examina-
tion unless otherwise agreed, and any
cross questions of a party other than
the applicant must be received by the
applicant and the officer at any time
prior to the time of the examination.

(d) Order. (1) The presiding officer, if
satisfied that good cause for taking the
deposition is present, may order the
taking of the deposition.

(2) The order shall be served on the
parties and shall include:

(i) The name and address of the offi-
cer before whom the deposition is to be
made;

(ii) The name of the deponent;

(iii) Whether the deposition will be
oral or on written questions;

(iv) If the deposition is oral, the man-
ner in which the deposition is to be
conducted (telephone, audio-visual
telecommunication, or personal at-
tendance of those who are to partici-
pate in the deposition); and

(v) The time, which shall not be less
than 20 days after the issuance of the
order, and place.

(3) The officer, time, place, and man-
ner of the deposition as stated in the
presiding officer’s order need not be the
same as the officer, time, place, and
manner suggested in the application.

(4) The deposition shall be conducted
in the manner (telephone, audio-visual
telecommunication, or personal at-
tendance of those who are to partici-
pate in the deposition) agreed to by the
parties.

(5) If the parties cannot agree on the
manner in which the deposition is to be
conducted:

(i) The deposition shall be conducted
by telephone unless the presiding offi-
cer determines that conducting the
deposition by audio-visual tele-
communication:

(A) Is necessary to prevent prejudice
to a party;

(B) Is necessary because of a dis-
ability of any individual expected to
participate in the deposition; or
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(C) Would cost less than conducting
the deposition by telephone.

(ii) If the deposition is not conducted
by telephone, the deposition shall be
conducted by  audio-visual tele-
communication unless the presiding of-
ficer determines that conducting the
deposition by personal attendance of
any individual who is expected to par-
ticipate in the deposition:

(A) Is necessary to prevent prejudice
to a party;

(B) Is necessary because of a dis-
ability of any individual expected to
participate in the deposition; or

(C) Would cost less than conducting
the deposition by telephone or audio-
visual telecommunication.

(e) Qualifications of officer. No deposi-
tion shall be made except before an of-
ficer authorized by the law of the
United States or by the law of the
place of the examination to administer
oaths, or before an officer authorized
by the Secretary to administer oaths,
or before the presiding officer. No depo-
sition shall be made before an officer
who is a relative (within the third de-
gree by blood or marriage), employee,
attorney, or representative of any
party (or an employee of an attorney
or representative of any party), or who
is financially interested in the result of
the proceeding.

(f) Procedure on examination. The de-
ponent shall be examined under oath or
affirmation, and the testimony of the
deponent shall be recorded by the offi-
cer, or by some person under the direc-
tion and in the presence of the officer.
If the examination is on interrog-
atories, they shall be propounded by
the officer. If the examination is oral,
the deponent shall be examined first by
the party at whose instance the deposi-
tion is taken, or the representative of
such party, and shall be subject to
cross-examination by any other party
or the representative thereof who is
present at the examination; the officer
shall propound any interrogatories
filed with the officer by parties not
present or represented at the examina-
tion.

(g) Certification and filing by officer.
The officer shall certify on the tran-
script or recording that the deponent
was duly sworn by the officer and that
the transcript or recording is a true
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record of the deponent’s testimony,
with such exceptions as the certificate
shall specify. The officer shall then se-
curely seal the transcript or recording,
together with three copies of the tran-
script or recording, with an extra copy
for each party in excess of two, in an
envelope, and mail the same by reg-
istered or certified mail to the pre-
siding officer.

(h) Service; correction. After the tran-
script or recording is received by the
presiding officer, it shall promptly be
served on all parties. Any party, within
20 days after such service, may file a
written motion proposing corrections
to the transcript or recording. Any
such motion shall be served on each
party other than the one filing it, who
shall have 10 days to file a written re-
sponse to it. Any such response shall be
served on each party other than the
one filing it. Such documents, if filed,
shall be a part of the record of the pro-
ceeding if any portion of the transcript
or recording is made a part of the
record. All portions of the transcript or
recording which are not referred to in
any such motion shall be presumed to
be accurate except for obvious typo-
graphical errors.

(i) Use. If a written hearing is held, a
transcript or recording, of a deposition
ordered and taken in accord with this
section, may be made a part of the
record as evidence by any party, by
written motion filed with such party’s
evidence. If an oral hearing is held, ex-
cept as otherwise provided in these
rules, such a transcript or recording
may be made a part of the record as
evidence, on written motion filed by
any party, or oral motion of any party
made at the oral hearing, if no party
objects after reasonable notice and op-
portunity to do so, or if the presiding
officer finds that the evidence is other-
wise admissible and:

(1) That the witness is dead;

(2) That the witness is unable to at-
tend or testify for any good reason in-
cluding age, sickness, infirmity, or im-
prisonment;

(3) That the party offering the tran-
script or recording has tried without
success to procure the attendance of
the witness by subpoena; or
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(4) That such exceptional cir-
cumstances exist as to make it desir-
able, in the interests of justice and
with due regard to the importance of
presenting the testimony orally before
the presiding officer, to allow the tran-
script or recording to be used.

If any portion of a transcript or record-
ing of a deposition is made a part of
the record as evidence on motion of
any party, any other party may make
a part of the record as evidence the re-
mainder, or any other portion, of the
transcript or recording.

(J) Expenses. Fees and reimburse-
ments payable to an officer taking a
deposition, or other person recording
the testimony in the deposition, shall
be paid by the party at whose instance
the deposition is taken.

(k) Subpoenas. No subpoena can issue,
to compel attendance, testimony, or
production of documentary evidence,
at an examination under this rule 9.

(I) Agreement of parties. In any case,
any transcript or recording of any dep-
osition, or any part of such a transcript
or recording, may be made a part of the
record as evidence by agreement of the
parties other than a party failing to
file an answer as required in these
rules.

[43 FR 30510, July 14, 1978, as amended at 55
FR 41184, Oct. 10, 1990; 60 FR 8465, Feb. 14,
1995]

§202.110 Rule
ference.

10: Prehearing con-

(a) The presiding officer, at any time
prior to the commencement of the
hearing, may request the parties or
their counsel to appear at a conference
before the presiding officer to consider:

(1) The simplification of issues;

(2) The necessity of amendments to
pleadings;

(3) The possibility of obtaining stipu-
lations of fact and of the authenticity,
accuracy, and admissibility of docu-
ments, which will avoid unnecessary
proof;

(4) The limitation of the number of
expert or other witnesses;

(5) The negotiation, compromise, or
settlement of issues;

(6) The exchange of copies of pro-
posed exhibits;
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(7) The identification of documents
or matters of which official notice may
be requested;

(8) A schedule to be followed by the
parties for completion of the actions
decided at the conference; or

(9) Such other matters as may expe-
dite and aid in the disposition of the
proceeding.

No transcript or recording of such a
conference shall be made, but the pre-
siding officer shall prepare and file for
the record a written summary if any
action is taken at the conference,
which shall incorporate any written
stipulations or agreements made by
the parties at the conference or as a re-
sult of the conference.

(b) Manner of the prehearing con-
ference. (1) The prehearing conference
shall be conducted by telephone or cor-
respondence unless the presiding offi-
cer determines that conducting the
prehearing conference by audio-visual
telecommunication:

(i) Is necessary to prevent prejudice
to a party;

(ii) Is necessary because of a dis-
ability of any individual expected to
participate in the prehearing con-
ference; or

(iii) Would cost less than conducting
the prehearing conference by telephone
or correspondence. If the presiding offi-
cer determines that a prehearing con-
ference conducted by audio-visual tele-
communication would measurably in-
crease the United States Department
of Agriculture’s cost of conducting the
prehearing conference, the prehearing
conference shall be conducted by per-
sonal attendance of any individual who
is expected to participate in the pre-
hearing conference, by telephone, or by
correspondence.

(2) If the prehearing conference is not
conducted by telephone or correspond-
ence, the prehearing conference shall
be conducted by audio-visual tele-
communication unless the presiding of-
ficer determines that conducting the
prehearing conference by personal at-
tendance of any individual who is ex-
pected to participate in the prehearing
conference:

(i) Is necessary to prevent prejudice
to a party;

(if) Is necessary because of a dis-
ability of any individual expected to



§202.111

participate
ference; or

(iii) Would cost less than conducting
the prehearing conference by audio-vis-
ual telecommunication.

[43 FR 30510, July 14, 1978, as amended at 60
FR 8466, Feb. 14, 1995]

in the prehearing con-

§202.111 Rule 11: Hearing, oral or
written.
(@) When held. A hearing, oral or
written, shall be held unless:
(1) Each respondent admits or is

deemed to admit sufficient allegations
of the complaint to support the full
amount claimed by the complainant as
reparation;

(2) Each respondent admits liability
to the complainant in the full amount
claimed by the complainant as repara-
tion;

(3) Before a hearing has been com-
pleted the parties agree in writing that
the proceeding may be decided on the
basis of the record as it stands at the
time such agreement is filed; or

(4) Before a hearing has been com-
pleted the parties settle their dispute
or the complainant withdraws the com-
plaint.

(b) Whether oral or written. The hear-
ing provided for in paragraph (a) of this
section shall be oral if:

(1) $10,000 or more is in controversy
and any respondent files a written re-
quest for an oral hearing with such re-
spondent’s answer; or

(2) $10,000 or more is in controversy
and any complainant files a written re-
quest for an oral hearing on or before
the 20th day after service on such com-
plainant of notice that no respondent
has filed a timely request for an oral
hearing; or

(3) Less than $10,000 is in controversy
and the presiding officer determines,
upon written request by any party
thereto, that an oral hearing is nec-
essary to establish the facts and cir-
cumstances giving rise to the con-
troversy. The hearing shall be written
if not oral.

(c) Withdrawal of request. If $10,000 or
more is in controversy and a party has
timely filed a request for oral hearing,
such party may withdraw such request
at any time prior to completion of an
oral hearing. If such a withdrawal
leaves no pending request for oral hear-
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ing in the proceeding, and if the pre-
siding officer has not decided that the
hearing should be oral, each other
party shall be served with notice of
this and shall be given 20 days to re-
quest an oral hearing. If any party files
a request for oral hearing in such time,
the hearing shall be oral in accordance
with paragraph (b) of this section.

(d) Presiding Officer’s recommendation.
The presiding officer may recommend
voluntary withdrawal of a request for
oral hearing, timely filed. Declining to
make such withdrawal shall not affect
the rights or interests of any party.

(e) Representation. Any party may ap-
pear in an oral hearing, or file evidence
in a written hearing, in person or by
counsel or other representative. For
unethical or contumacious conduct in
or in connection with a proceeding, the
presiding officer may preclude a person
from further acting as attorney or rep-
resentative for any party to the pro-
ceeding; any such order of the pre-
siding officer shall be served on the
parties; an appeal to the Judicial Offi-
cer may be taken from any such order
immediately.

[51 FR 42083, Nov. 21, 1986, as amended at 55
FR 41184, Oct. 10, 1990]

§202.112 Rule 12: Oral hearing.

(a) Time, place, and manner. (1) If and
when the proceeding has reached the
stage where an oral hearing is to be
held, the presiding officer shall set a
time, place, and manner for oral hear-
ing. The time shall be set based upon
careful consideration to the conven-
ience of the parties. The place shall be
set in accordance with paragraph (a)(2)
of this section and careful consider-
ation to the convenience of the parties.
The manner in which the hearing is to
be conducted shall be determined in ac-
cordance with paragraphs (a)(3) and
(a)(4) of this section.

(2) The place shall be set in accord-
ance with paragraphs (e) and (f) of sec-
tion 407 of the Act, if applicable. In es-
sence, under paragraphs (e) and (f) of
section 407 of the Act, if the complain-
ant and the respondent, or all of the
parties, if there are more than two,
have their principal places of business
or residence within a single unit of



Grain Inspection, Packers and Stockyards Administration, USDA

local government, a single geo-
graphical area within a State, or a sin-
gle State, the oral hearing is to be held
as near as possible to such places of
business or residence, depending on the
availability of an appropriate location
for conducting the hearing. If the par-
ties have such places of business or res-
idence distant from each other, then
paragraphs (e) and (f) of section 407 of
the Act are not applicable.

(3) The oral hearing shall be con-
ducted by audio-visual telecommuni-
cation unless the presiding officer de-
termines that conducting the oral
hearing by personal attendance of any
individual who is expected to partici-
pate in the hearing:

(i) Is necessary to prevent prejudice
to a party;

(ii) Is necessary because of a dis-
ability of any individual expected to
participate in the hearing; or

(iii) Would cost less than conducting
the hearing by audio-visual tele-
communication. If the presiding officer
determines that a hearing conducted
by audio-visual telecommunication
would measurably increase the United
States Department of Agriculture’s
cost of conducting the hearing, the
hearing shall be conducted by personal
attendance of any individual who is ex-
pected to participate in the hearing or
by telephone.

(4) The presiding officer may, in his
or her sole discretion or in response to
a motion by a party to the proceeding,
conduct the hearing by telephone if the
presiding officer finds that a hearing
conducted by telephone:

(i) Would provide a full and fair evi-
dentiary hearing;

(if) Would not prejudice any party;
and

(iii) Would cost less than conducting
the hearing by audio-visual tele-
communication or personal attendance
of any individual who is expected to
participate in the hearing.

(b) Notice. (1) A notice stating the
time, place, and manner of oral hearing
shall be served on each party prior to
the time of the oral hearing. The no-
tice shall state whether the oral hear-
ing will be conducted by telephone,
audio-visual telecommunication, or
personal attendance of any individual
expected to participate in the hearing.
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If any change is made in the time,
place, or manner of the oral hearing, a
notice of the change shall be served on
each party prior to the time of the oral
hearing as changed, unless the change
is made during the course of an oral
hearing and shown in the transcript or
on the recording. Any party may waive
such notice, in writing, or orally on the
record at an oral hearing and shown in
the transcript or on the recording.

(2) If the presiding officer orders an
oral hearing, any party may move that
the hearing be conducted by telephone
or personal attendance of any indi-
vidual expected to attend the hearing
rather than by audio-visual tele-
communication. Any motion that the
hearing be conducted by telephone or
personal attendance of any individual
expected to attend the hearing must be
accompanied by a memorandum in sup-
port of the motion stating the basis for
the motion and the circumstances that
require the hearing to be conducted
other than by audio-visual tele-
communication.

(3) Within 10 days after the presiding
officer issues a notice stating the man-
ner in which the hearing is to be con-
ducted, any party may move that the
presiding officer reconsider the manner
in which the hearing is to be con-
ducted. Any motion for reconsideration
must be accompanied by a memo-
randum in support of the motion stat-
ing the basis for the motion and the
circumstances that require the hearing
to be conducted other than in accord-
ance with the presiding officer’s notice.

(c) Failure to appear. If any party to
the proceeding, after being duly noti-
fied, fails to appear at the oral hearing
in person or by counsel or other rep-
resentative, such party shall be deemed
to have waived the right to add any
further evidence to the record in the
proceeding, or to object to the admis-
sion of any evidence; if the parties who
are present are all adverse to such
party, they shall have an election to
present evidence, in whole or in part,
in the form of oral testimony before
the presiding officer, affidavits, or
depositions.

(d) Order of proceeding. Complainant
shall proceed first, if present at the
commencement of the oral hearing.
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(e) Written statements of direct testi-
mony. (1) Except as provided in para-
graph (e)(2) of this section, each party
must exchange with all other parties a
written narrative verified statement of
the oral direct testimony that the
party will provide at any hearing to be
conducted by telephone; the direct tes-
timony of each employee or agent of
the party that the party will call to
provide oral direct testimony at any
hearing to be conducted by telephone;
and the direct testimony of each expert
witness that the party will call to pro-
vide oral direct testimony at any hear-
ing to be conducted by telephone. The
written direct testimony of witnesses
shall be exchanged by the parties at
least 10 days prior to the hearing. The
oral direct testimony provided by a
witness at a hearing conducted by tele-
phone will be limited to the presen-
tation of the written direct testimony,
unless the presiding officer finds that
oral direct testimony which is supple-
mental to the written direct testimony
would further the public interest and
would not constitute surprise.

(2) The parties shall not be required
to exchange testimony in accordance
with this paragraph if the hearing is
scheduled to begin less than 20 days
after the presiding officer’s notice stat-
ing the time of the hearing.

(f) Evidence—(1) In general. The testi-
mony of witnesses at an oral hearing
shall be on oath or affirmation and
subject to cross-examination. Any wit-
ness other than a party may be exam-
ined separately and apart from all
other witnesses, in the discretion of
the presiding officer. The presiding of-
ficer shall exclude evidence which is
immaterial, irrelevant, or unduly rep-
etitious, or which is not of the sort on
which responsible persons are accus-
tomed to rely, insofar as practicable.

(2) Objections. If a party objects to
the admission of any evidence or to the
limitation of the scope of any examina-
tion or cross-examination or to any
other ruling of the presiding officer,
such party shall state briefly the
grounds of such objection, and the pre-
siding officer shall rule on it. The tran-
script or recording shall include argu-
ment or debates on objections, except
as ordered by the presiding officer, and
shall include the ruling of the presiding
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officer. Objections not made before the
presiding officer may not subsequently
be relied on in the proceeding.

(3) Offer of proof. Whenever evidence
is excluded by the presiding officer, the
party offering such evidence may make
an offer of proof. The offer of proof
shall consist of a brief statement,
which shall be included in the tran-
script or recording, describing the evi-
dence excluded. If the evidence consists
of a brief oral statement, it shall be in-
cluded in full in the transcript or re-
cording. If the evidence consists of an
exhibit, it shall be marked for identi-
fication and inserted in the record. In
either such event, if the judicial officer
decides that the presiding officer’s rul-
ing in excluding the evidence was erro-
neous and prejudicial, such evidence
shall be considered a part of the record.
If the taking of such evidence will con-
sume a considerable length of time at
the hearing, the presiding officer shall
not allow the insertion of such evi-
dence in full and, if the judicial officer
decides that the presiding officer’s rul-
ing in excluding the evidence was erro-
neous and prejudicial, the hearing shall
be reopened to permit the taking of
such evidence.

(4) Depositions and affidavits. Except
as is otherwise provided in these rules,
admission of the deposition of any wit-
ness shall be subject to the provisions
of rule 9, §202.109, and affidavits, and
statements under penalty of perjury as
provided in 28 U.S.C. 1746, Pub. L. 94—
550, may be admitted only if the evi-
dence is otherwise admissible and no
party objects.

(5) Department records. A true copy of
any written entry in any record of the
Department, made by an officer or em-
ployee of the Department in the course
of the official duty of such officer or
employee, and relevant to the issues
involved in the hearing, shall be admis-
sible as prima facie evidence of the
facts stated in the record of the De-
partment, without the production of
such officer or employee.

(6) Exhibits. (i) For each exhibit of-
fered by a party, copies in addition to
the original shall be filed with the pre-
siding officer for the use of all other
parties to the proceeding, except where
the presiding officer finds that the fur-
nishing of copies is impracticable. The
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presiding officer shall tell the parties
the number of copies required to be
filed, make the proper distribution of
the copies, and have this noted on the
record.

(ii) If the testimony of a witness re-
fers to any document, the presiding of-
ficer shall determine whether it shall
be produced at the hearing and made a
part of the record as an exhibit, or
whether it shall be incorporated in the
record by reference.

(iii) If relevant and material matter
is embraced in a document containing
irrelevant or immaterial matter, such
irrelevant or immaterial matter shall
be designated by the party offering the
document in evidence, and shall be seg-
regated and excluded, insofar as prac-
ticable.

(g) Subpoenas—(1) Issuance. The at-
tendance and testimony of witnesses
and the production of documentary evi-
dence, from any place in the United
States, on behalf of any party to the
proceeding, may be required by sub-
poena at any designated place for oral
hearing. Subpoenas may be issued by
the presiding officer, on a written ap-
plication filed by a party, showing the
grounds and necessity thereof, and,
with respect to subpoenas for the pro-
duction of documentary evidence,
showing their competency, relevancy,
and materiality and the necessity for
their production. Subpoenas may be
issued on the motion of the presiding
officer.

(2) Service; proof of service. A subpoena
may be served by any natural person
over the age of 18 years. The party at
whose instance a subpoena is issued
shall be responsible for serving it, how-
ever, at the request of such party the
Secretary will attempt to serve it.

(h) Oral argument. The presiding offi-
cer shall permit oral argument by the
parties or their counsel who are
present at an oral hearing, but may
limit such argument to any extent that
the presiding officer finds necessary for
the expeditious or proper disposition of
the case.

(i) Transcript or recording. (1) Hearings
to be conducted by telephone shall be
recorded verbatim by electronic re-
cording device. Hearings conducted by
audio-visual telecommunication or the
personal attendance of any individual
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who is expected to participate in the
hearing shall be transcribed, unless the
presiding officer finds that recording
the hearing verbatim would expedite
the proceeding and the presiding offi-
cer orders the hearing to be recorded
verbatim. The presiding officer shall
certify that to the best of his or her
knowledge and belief any recording
made pursuant to this paragraph with
exhibits that were accepted into evi-
dence is the record of the hearing.

(2) If a hearing is recorded verbatim,
a party requests the transcript of a
hearing or part of a hearing, and the
presiding officer determines that the
disposition of the proceeding would be
expedited by a transcript of the hear-
ing or part of a hearing, the presiding
officer shall order the verbatim tran-
scription of the recording as requested
by the party.

(3) Parties to the proceeding who de-
sire copies of the transcript or record-
ing of the oral hearing may make ar-
rangements with the reporter, who will
furnish and deliver such copies direct
to such parties, upon receipt from such
parties of payment for the transcript
or recording, at the rate provided by
the contract between the reporter and
the Department for such reporting
service.

(J) Filing, and presiding officer’s certifi-
cate, of the transcript or recording. As
soon as practicable after the close of
the oral hearing, the reporter shall
transmit to the presiding officer the
original transcript or recording of the
testimony, and as many copies of the
transcript or recording as may be re-
quired by paragraph (j) of this section
for the area offices of the Agency and
as may be required for the Washington
office of the Agency. At the same time
the reporter shall also transmit a copy
of the transcript or recording to each
party who shall have arranged and paid
for it, as provided in paragraph (h) of
this section. Upon receipt of the tran-
script or recording, the presiding offi-
cer shall attach to the original tran-
script or recording a certificate stating
that, to the best of the presiding offi-
cer’s knowledge and belief, the tran-
script or recording is a true, correct,
and complete transcript or recording of
the testimony given at the hearing and
that the exhibits mentioned in it are
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all the exhibits received in evidence at
the hearing, with such exceptions as
the certificate shall specify. Such cer-
tificate shall be served on each party
and a copy thereof shall be attached to
each copy of the transcript or record-
ing received by the presiding officer. In
accordance with such certificate the
presiding officer shall note, on the
original transcript or recording, each
correction detailed in such certificate
by adding or crossing out (but without
obscuring the texts as orginally tran-
scribed or recorded) at the appropriate
places any words necessary to make
the text conform to the correct mean-
ing, as certified by the presiding offi-
cer. The presiding officer shall send the
copies of the transcript or recording to
the hearing clerk who shall send them
to the Agency.

(k) Keeping of copies of the transcript
or recording. During the period in which
the proceeding has an active status in
the Department, a copy of the tran-
script or recording shall be kept at the
area office of the Agency most conven-
ient to the respondent; however, if
there are two or more respondents and
they are located in different regions,
such copy of the transcript or record-
ing shall be kept at the area office of
the Agency nearest to the place where
the hearing was held. In addition, a
copy of the transcript or recording
shall be kept at the area office of the
Agency most convenient to the com-
plainant. Any such copy shall be avail-
able for examination during official
hours of business at the area office, but
shall remain the property of the De-
partment and shall not be removed
from such office.

[43 FR 30510, July 14, 1978, as amended at 55
FR 41184, Oct. 10, 1990; 60 FR 8466, Feb. 14,
1995]

§202.113 Rule 13: Written hearing.

(a) Evidence. As used in this section,
the term “‘evidence’ shall mean deposi-
tions, affidavits, or statements under
penalty of perjury as provided in 28
U.S.C. 1746, Pub. L. 94-550, of persons
having knowledge of the facts, or docu-
ments properly identified by such depo-
sition, affidavit, or statement, or oth-
erwise authenticated in such a manner
that they would be admissible in evi-
dence at an oral hearing, except as pro-
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vided hereinafter. Testimony on depo-
sition, to the extent credible, shall be
given greater weight as evidence, than
such affidavits or statements. In a case
in which a party, entitled to oral hear-
ing as provided in rule 11, §202.111,
withdraws such party’s request for oral
hearing on condition that only deposi-
tions be used if a written hearing is
held, only depositions, and documents
properly identified therein, shall be
made a part of the record as evidence
by the parties if a written hearing is
held.

(b) Verification. Any facts must be
verified, by oath or affirmation before
a person legally authorized to admin-
ister oaths or before a person des-
ignated by the Secretary for the pur-
pose (except in the case of a statement
under penalty of perjury as provided in
28 U.S.C. 1746, Pub. L. 94-550), by a per-
son who states, in the deposition, affi-
davit, or statement, that such person
has actual knowledge of the facts. Ex-
cept under wunusual circumstances,
which shall be set forth in the deposi-
tion, affidavit, or statement, any such
person shall be one who would appear
as a witness if an oral hearing were
held.

(c) Complainant’s evidence. The com-
plainant shall be served with notice of
an opportunity to file evidence. Within
20 days after such service, the com-
plainant may file evidence. What the
complainant files in response to that
notice shall be served promptly on the
respondent.

(d) Respondent’s evidence. After expi-
ration of the time for the filing of com-
plainant’s evidence, the respondent
shall be served with notice of an oppor-
tunity to file evidence. Within 20 days
after such service, the respondent may
file evidence. What the respondent files
in response to that notice shall be
served promptly on the complainant.

(e) Complainant’s rebuttal. If the re-
spondent files anything pursuant to
paragraph (d) of this section, the com-
plainant shall be served with notice of
an opportunity to file evidence in re-
buttal of what the respondent has filed.
Within 20 days after such service, the
complainant may file such evidence,
which shall be confined strictly to re-
buttal of what the respondent has filed.
What the complainant files in response
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to that notice shall be served promptly
on the respondent.

(f) Failure to file. Failure to file any
evidence authorized under this section,
within the time prescribed, shall con-
stitute a waiver of the right to file
such evidence.

(g) Extension of time for depositions. If
any party timely files an application
for an order for the taking of testi-
mony by deposition pursuant to rule 9,
§202.109, time for the filing of such par-
ty’s evidence shall be extended as rea-
sonable, to permit consideration of the
application, and taking of depositions
if ordered.

(h) Investigation report. No provision
of this rule 13 shall change the status
of an investigation report served on the
parties and made a part of the record
pursuant to rule 4, §202.104.

[43 FR 30510, July 14, 1978, as amended at 55
FR 41184, Oct. 10, 1990]

§202.114 Rule 14: Post-hearing proce-
dure.

(a) Oral hearing. Any party present or
represented at an oral hearing, desiring
to file any written argument or brief,
proposed findings of fact, conclusions,
and order, or statement of objections
to rulings made by the presiding offi-
cer, must so inform the presiding offi-
cer at the oral hearing; upon being so
informed, the presiding officer shall set
a reasonable time for the filing of such
documents, and state it on the record
at the oral hearing.

(b) Written hearing. After filing of the
last evidence in a written hearing, no-
tice shall be served on each party that
such party may file, within 20 days
after such service on such party, writ-
ten argument of brief, proposed find-
ings or fact, conclusions, and order.

(c) Service; delay in preparation of re-
port. If any such document is filed by
any party, it shall be served on all
other parties. The report shall not be
prepared before expiration of such time
for filing.

[43 FR 30510, July 14, 1978, as amended at 55
FR 41184, Oct. 10, 1990]

§202.115 Rule 15: Submission for final
consideration.

(a) Report. The presiding officer, with

the assistance and collaboration of

such employees of the Department as
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may be assigned for the purpose, shall
prepare a report. The report shall be
prepared on the basis of the evidence in
the record, including the investigation
report if one is prepared by the agency
head and served on the parties, and any
allegations admitted or deemed to be
admitted, and any stipulations. The re-
port shall be prepared in the form of a
final order for signature by the judicial
officer, and shall be filed with the hear-
ing clerk. The report shall not be
served on the parties unless and until
it is signed by the judicial officer.

(b) Record. At the same time as the
report is filed with the hearing clerk,
the record shall also be filed with the
hearing clerk. The record shall include:
Pleadings; motions and requests filed
and rulings thereon; the investigation
report if one is prepared by the agency
head and served on the parties; the
transcript or recording of an oral hear-
ing, and exhibits received, if an oral
hearing was held; evidence filed by the
parties if a written hearing was held;
documents filed in connection with
pre-hearing conferences; any proposed
findings of fact, conclusions and orders,
statements of objections, and briefs;
any stipulations; and proof of service.

(c) Submission to judicial officer. Un-
less the hearing clerk reasonably be-
lieves that the record is not complete
and in proper order, the record and the
report shall be submitted to the judi-
cial officer for decision.

(d) Oral argument. There shall be no
right to oral argument other than that
provided in rule 12(h), §202.112(h).

[43 FR 30510, July 14, 1978, as amended at 60
FR 8467, Feb. 14, 1995]

§202.116 Rule 16: Issuance of order.

(a) As soon as practicable after the
receipt of the record and report from
the hearing clerk, the judicial officer,
on the basis of and after due consider-
ation of the record, shall issue an order
in the proceeding, which shall be
served on the parties.

(b) If the judicial officer deems it ad-
visable to do so, the order may be made
a tentative order. In such event, a pre-
siding officer shall be assigned and the
tentative order shall be served on each
party, and each party shall have 20
days in which to file written exceptions
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to it, and arguments or briefs in sup-
port of such exceptions. If no party
timely files exceptions, the tentative
order shall automatically become the
final order in the proceeding, and no-
tice of such fact shall be served on the
parties. If any party timely files such
exceptions, they shall be handled in the
same manner as a petition filed under
rule 17, §202.117.

§202.117 Rule 17: Petition to reopen a
hearing; to rehear or reargue a pro-
ceeding; to reconsider an order; or
to set aside a default order.

(a) Filing of petition—(1) To reopen a
hearing. Any party may file a petition
to reopen a hearing to take further evi-
dence, at any time prior to the
issuance of the final order, or prior to
a tentative order becoming final. Such
a petition must state the nature and
purpose of the evidence to be offered,
show that it is not merely cumulative,
and state a good reason why it was not
offered at the hearing if oral, or filed in
the hearing if written.

(2) To rehear or reargue a proceeding or
reconsider an order. Any party may file
a petition to rehear or reargue a pro-
ceeding or reconsider an order of the
judicial officer, at any time within 20
days after service on such party of such
order. Such a petition must specify the
matters claimed to have been erro-
neously decided, and the basis for the
petitioner’s claim that such matters
were erroneously decided.

(3) To set aside a default order. Any re-
spondent against whom an order is
issued by the judicial officer, upon fail-
ure to file an answer as required, may
file a petition to set aside such order,
at any time within 20 days after service
on such respondent of such order. Such
a petition must state a good reason
why an answer was not filed as re-
quired.

(b) Brief or memorandum of law. If
such a petitioner wishes to file a brief
or memorandum of law in support of
such a petition, it must be filed with
such petition.

(c) Procedure. A presiding officer
shall be assigned upon the filing of any
such petition, or upon notice to the
hearing clerk (which may be written or
oral, or by telephone) that any party
intends to file any such petition. The
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party filing any such petition shall be
referred to as the complainant or re-
spondent, depending on the original
designation of such party in the pro-
ceeding; such party shall have the bur-
den of establishing that such petition
should be granted. If a petition to re-
open is timely filed, the order shall not
be issued pending decision whether to
grant or deny the petition. If a petition
to rehear or reargue or reconsider, or
to set aside a default order, is timely
filed, operation of the order shall be
stayed automatically pending decision
whether to grant or deny it; if such a
petition is not timely filed, operation
of the order shall not be stayed unless
the Judicial Officer shall determine
otherwise.

(d) Service; answer. No such petition
shall be granted unless it, with the
brief or memorandum of law in support
of it, if any, is first served on each
party to the proceeding other than the
one filing it. Each such other party,
within 20 days after such service on
such party, may file an answer to such
petition. If any such party wishes to
file a brief or memorandum of law in
support of such an answer, it must be
filed with such answer. Any such an-
swer, with the brief or memorandum of
law in support of it, if any, shall be
served on each party to the proceeding
other than the one filing it. Any such
petition may be denied without such
service.

(e) Submission for decision; service of
order. The presiding officer shall pre-
pare a recommendation with respect to
the petition, and submit it to the judi-
cial officer for decision. Such a rec-
ommendation shall be prepared in the
form of a final order for signature by
the judicial officer. It shall not be
served on the parties unless and until
it is signed by the judicial officer. The
order of the judicial officer shall be
served on the parties.

(f) Practice upon decision. If the judi-
cial officer decides to reopen a hearing,
or to rehear or permit reargument of a
proceeding, or to set aside a default
order, a presiding officer shall be as-
signed and the rules of practice shall be
followed thereafter as applicable.
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§202.118 Rule 18: Presiding officer.

(a) Powers. Subject to review as pro-
vided elsewhere in these rules, the pre-
siding officer assigned to any pro-
ceeding shall have power to:

(1) Set the time, place, and manner of
a prehearing conference and an oral
hearing, adjourn the oral hearing from
time to time, and change the time,
place, and manner of oral hearing;

(2) Administer oaths and affirma-
tions;

(3) Issue subpoenas requiring the at-
tendance and testimony of witnesses
and the production of documentary evi-
dence at an oral hearing;

(4) Summon and examine witnesses
and receive evidence at an oral hear-
ing;

(5) Take or order the taking of depo-
sitions;

(6) Admit or exclude evidence;

(7) Hear oral argument on facts or
law;

(8) Require each party to provide all
other parties and the presiding officer
with a copy of any exhibit that the
party intends to introduce into evi-
dence prior to any oral hearing to be
conducted by telephone or audio-visual
telecommunication;

(9) Require each party to provide all
other parties with a copy of any docu-
ment that the party intends to use to
examine a deponent prior to any depo-
sition to be conducted by telephone or
audio-visual telecommunication;

(10) Require that any hearing to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties and the
presiding officer are able to transmit
and receive documents during the hear-
ing;

(11) Require that any deposition to be
conducted by telephone or audio-visual
telecommunication be conducted at lo-
cations at which the parties are able to
transmit and receive documents during
the deposition; and

(12) Do all acts and take all measures
necessary for the maintenance of order
and the efficient conduct of the pro-
ceeding, including the exclusion of con-
tumacious counsel or other persons.

(b) Motions and requests. The pre-
siding officer is authorized to rule on
all motions and requests filed in the
proceeding prior to submission of the
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presiding officer’s report to the judicial
officer, Provided, That a presiding offi-
cer is not authorized to dismiss a com-
plaint. Submission or certification of
any question to the judicial officer,
prior to submission of the report, shall
be in the discretion of the presiding of-
ficer.

(c) Reassignment. For any good rea-
son, including absence, illness, resigna-
tion, death, or inability to act, of the
attorney assigned to act as a presiding
officer in any proceeding under these
rules, the powers and duties of such at-
torney in the proceeding may be as-
signed to any other attorney who is
employed in the Office of the General
Counsel of the Department, without
abatement of the proceeding.

(d) Disqualification. No person shall be
assigned to act as a presiding officer in
any proceeding who (1) has any mate-
rial pecuniary interest in any matter
or business involved in the proceeding;
(2) is related within the third degree by
blood or marriage to any party to the
proceeding; or (3) has any conflict of
interest which might impair such per-
son’s objectivity in the proceeding. A
person assigned to act as a presiding
officer shall ask to be replaced, in any
proceeding in which such person be-
lieves that reason exists for disquali-
fication of such person.

(e) Procedure on petition for disquali-
fication. Any party may file a petition
for disqualification of the presiding of-
ficer, which shall set forth with par-
ticularity the grounds of alleged dis-
qualification. Any such petition shall
be filed with the hearing clerk, who
shall immediately transmit it to the
judicial officer and inform the pre-
siding officer. The record of the pro-
ceeding also shall immediately be
transmitted to the judicial officer.
After such investigation or hearing as
the judicial officer deems necessary,
the judicial officer shall either deny
the petition or direct that another pre-
siding officer be assigned to the pro-
ceeding. The petition, and notice of the
order of the judicial officer, shall be
made a part of the record and served on
the parties; if any record is made on
such a petition, it shall be a part of the
record of the proceeding.

[43 FR 30510, July 14, 1978, as amended at 60
FR 8467, Feb. 14, 1995]
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§202.119 Rule 19: Fees of witnesses.

Witnesses subpoenaed before the pre-
siding officer, and witnesses whose
depositions are taken, shall be entitled
to the same fees and mileage as are
paid for like services in the courts of
the United States. Fees and mileage
shall be paid by the party at whose in-
stance the witness appears or the depo-
sition is taken.

§202.120 Rule 20: Official notice.

Official notice shall be taken of such
matters as are judicially noticed by the
courts of the United States and of any
other matter of technical or scientific
fact of established character: Provided,
That the parties shall be given notice
of matters so noticed, and shall be
given adequate opportunity to show
that such facts are erroneously no-
ticed.

§202.121 Rule 21: Intervention.

At any time after docketing of a pro-
ceeding and before commencement of a
hearing, oral or written, therein, the
presiding officer may, upon petition,
and for good cause shown, permit any
person to intervene therein. The peti-
tion shall state with preciseness and
particularity: (a) The petitioner’s rela-
tionship to the matters involved in the
proceeding; (b) the nature of the mate-
rial the petitioner intends to present in
evidence; (c) the nature of the argu-
ment the petitioner intends to make;
and (d) the reasons why the petitioner
should be allowed to intervene. Any
such petition, and notice of the order
thereon, shall be served on the parties
and made a part of the record in the
proceeding.

§202.122 Rule 22: Ex parte commu-
nications.

(a) At no stage of the proceeding be-
tween its docketing and the issuance of
the final decision shall the presiding
officer or judicial officer discuss ex
parte the merits of the proceeding with
any party, or attorney or representa-
tive of a party: Provided, That proce-
dural matters shall not be included
within this limitation; and Provided
further, That the presiding officer or ju-
dicial officer may discuss the merits of
the case with such a person if all par-
ties to the proceeding or their attor-
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neys or representatives have been
served with notice and an opportunity
to participate. A memorandum of any
such discussion shall be included in the
record.

(b) No party, or attorney or rep-
resentative of a party, or other person
not an employee of the Department,
shall make or knowingly cause to be
made to the presiding officer or judi-
cial officer an ex parte communication
relevant to the merits of the pro-
ceeding.

(c) If the presiding officer or judicial
officer receives an ex parte commu-
nication in violation of this section,
the one who receives the communica-
tion shall place in the public record of
the proceeding:

(1) Such communication if written,
or a memorandum stating the sub-
stance of such communication if oral;
and

(2) A copy of any written response or
a memorandum stating the substance
of any oral response thereto.

(d) Copies of all such items placed or
included in the record, as provided in
this section, shall be served on all par-
ties.

(e) For purposes of this section “‘ex
parte communication’ means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is
not given, but it shall not include a re-
quest for a status report on any matter
or the proceeding.

§202.123 Rule 23: Action by Secretary.

The Secretary may act in the place
and stead of a presiding officer or the
judicial officer in any proceeding here-
under, or any matter in connection
therewith.

PART 203—STATEMENTS OF GEN-
ERAL POLICY UNDER THE PACK-
ERS AND STOCKYARDS ACT

Sec.

203.1 [Reserved]

203.2 Statement of general policy with re-
spect to the giving by meat packers of
meat and other gifts to Government em-
ployees.

203.3 [Reserved]

203.4 Statement with respect to the disposi-
tion of records by packers, live poultry
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